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Wages Under the Colorado Wage Claim Act

The purpose of the Colorado Wage Claim Act “is to en -
sure that wages are paid in a timely manner and to provide
adequate judicial relief in the event wages are not paid[,]” and
its provisions are liberally construed to serve that purpose.1

The CWCA defines wages as 
(I) All amounts for labor or service performed by
employees, whether the amount is fixed or ascertained
by the standard of time, task, piece, commission basis,
or other method of calculating the same or whether
the labor or service is performed under contract, sub -
contract * * * or other agreement for the performance
of labor or service if the labor or service to be paid for
is performed personally by the person demanding
pay  ment. No amount is considered to be wages or
compensation until such amount is earned, vested, and
determinable, at which time such amount shall be pay -
able to the employee pursuant to this article. 
(II) Bonuses or commissions earned for labor or ser -
vices performed in accordance with the terms of any
agreement between an employer and employee[.]2

Under the CWCA, “compensation is earned ‘if it is
vested pursuant to an employment agreement at the time of
an employee’s termination.’”3 Because of these definitions,
the CWCA enforces agreements between employers and
employees as to how commissions and other wages are
earned. The CWCA does not itself define how wages are
earned. As noted in Barnes v. Van Schaack Mortgage, a
Div. of Van Schaack & Co., the CWCA

establishes minimal requirements concerning when and
how agreed compensation must be paid and provides
remedies and penalties for an employer’s noncompli -
ance with those requirements. The employee’s substantive
right to compensation and the conditions that must be
satisfied to earn such compensation remain matters of
negotiation and bargain ing, and are determined by the
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Acommon clause in a commission or sales agreement is
that the sales person must be employed at the time a

commission payment is due to receive the payment. This
means an employee may forfeit commissions despite doing
all of the work that would otherwise entitle her to the com -
mission if she resigns or is terminated before the pay date.
These clauses purportedly allow employers to terminate
employees the day before a commission is due to avoid
payment. These clauses also make it difficult for a sales
person to leave an abusive or unhealthy workspace for fear
of losing a sizable commission.

But the Colorado Wage Claim Act’s definition of wages,
right to payment of earned, vested, and determinable wages,
and anti-waiver provision mean that a commission agreement
may not modify or waive an employee’s right to receive com -
missions that are earned, vested, and determinable according
to the commission agreement. Because the anti-waiver pro -
vision voids any agreement that waives an employee’s rights
under the CWCA, the CWCA’s definition of wages super -
sedes a contradictory definition in an employment or sales
agreement. While some “active employment clauses” may
be enforceable, when they forfeit earned, vested, and deter -
minable wages, they are void.

Court decisions on the definition of wages has followed
the statutory language of the CWCA, but one case, Barnes
v. Van Schaack Mortgage, a Div. of Van Schaack & Co., has
caused confusion among practitioners as to the enforceability
of provisions that forfeit commissions or other wages, lead -
ing many to conclude that an unambiguous forfeiture provision
is enforceable. But Barnes does not generally hold that com -
mission forfeiture clauses are enforceable. Nor does Barnes
hold that the CWCA enforces all aspects of an employment
agreement. Barnes merely holds that the CWCA enforces
agreements that define when a commission is earned, even
if the definition results in the forfeiture of earnable, but not
yet earned, commissions



such clauses too.12 Before the CWCA,
for a forfeiture provision to be enforce -
able, it had to be clear and unambiguous,
and “[a]ny ambiguity in the employ ment
contract . . . [was] construed against . . .
the forfeiture of earned commissions.”13

But with the CWCA, even a clear
and unambiguous clause that forfeits
earned commissions is unenforceable
because it waives an employee’s right
to receive payment of earned wages.14

Despite the strong pre-CWCA case
law against forfeitures, which the
CWCA’s anti-waiver provision bol -
sters, the 1990 decision, Barnes, which
held a provision that defines how com -
mis sions are earned is not void under
the anti-waiver provision, has been
mis under stood to mean that any
unambigu ous provision in an
employment agreement related to
wages, especially a provision that
forfeits wages, is enforceable.

Barnes v. Van Schaack Mortgage

In Barnes, the agreement stated
that the sales person “will not receive
origi nation fees for loans, whether
approved or not, which close subse -
quent to the last day of the month in
which termi nation occurs.”15 The sales
person brought a claim under the
CWCA for commissions on loans
closed after the last day of the last
month of his employ ment. The Court
decided two issues: (1) whether the
commission agree ment’s “forfeiture
provision [was] ambiguous and thus
unenforceable;”16 and (2) whe ther “the
forfeiture provi sion of the incentive
agreement was void under” the anti-
waiver provision of the CWCA.17

Barnes concluded that the provision
was unambiguous and enforceable. It
also concluded that the provision did
not violate the anti-waiver provision
of the CWCA. In concluding that the
provision was not void under the
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parties’ employment agreement,
rather than by the statute.4

While the CWCA enforces agree -
ments as to how wages are earned, it
does not generally enforce every agree -
ment between employers and employees
about wages. It includes an anti-waiver
provision, which states that “[a]ny agree -
ment, written or oral, by any employee
purporting to waive or to modify such
employee’s rights in violation of this
article shall be void.”5

Compensation is “earned and, there -
fore, became vested and determinable
as of the date of termination, even
though not due and payable for [some
time] thereafter.”6 When agreements
provide for payment after the date of
termination, and the employee resigns,
the wages are “due and payable upon
the next regular payday.”7 But when
the employer terminates the employ -
ment relationship, the employee’s
unpaid earned, vested, and determin -
able wages are “due and payable
immediately.”8

Because the CWCA establishes a
right to payment of wages that are
earned, vested, and determinable, an
employment or commission agreement
may not modify this right. An agreement
may specify when wages are earned or
vested, but cannot “provide[] a condi -
tion for the payment of bonuses that
otherwise have already vested and are
already determinable within the
meaning of the CWCA.”9

How Commission Agreements
Define the Earning of Wages

Commission agreements typically
give the employee a percentage of
booked or closed sales. Under these
agreements, the commission is usually
earned and vested upon some action or
actions, like booking and first or final
payment by the customer. Often these
agreements scale commissions on a

series of actions, like 30% of a percen -
tage of the sales price on booking, 30%
on down payment, and 40% on final
payment. Because of the agreements’
formulas for calculating commissions,
the commissions are determinable.

Some commission agreements
contain provisions forfeiting potential
commission payments after an em -
ployee’s termination or resignation. 

Some of these provisions forfeit
earnable, but not yet earned commissions.
For instance, a provision may require
that a person be employed on the date a
customer makes final payment in order
to receive a full commission. These
clauses make sense. Absent such a
provision, a former employee would
receive a full commission despite the
burden of collecting payment falling
on “other salespersons unfamiliar
with the earlier transaction who
would re ceive nothing for their
efforts.”10 And these clauses are
likely enforceable be cause they do
not forfeit earned commissions.

But some provisions forfeit earned
commissions. For instance, a provision
may require that a person be employed
on the date a commission is to be paid
in order to receive the commission,
despite the commission being earned
and vested because of some action, like
booking a sale or a customer making
final payment, and determinable
according to the agreement’s formula.

The (Un)Enforceability of
Forfeiture Provisions

Historically, Colorado has disfa vored
clauses that forfeit commissions. In 1964,
the Colorado Supreme Court held that
language forfeiting commissions for
orders shipped after termination of
employ ment was “unconscionable,
arbitrary and unreasonable and results
in an unjust enrichment of the defend -
ant.”11 Other states have policies against
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anti-waiver provision of the CWCA,
Barnes held that the “plaintiff did not
earn in centive fee compensation under
the employment agreement for loans
that closed after [the last day of the
month in which termination occurred],
and hence, he did not waive or modify
any rights conferred under the Wage
Claim Act.”18

Barnes does not generally hold that
forfeiture provisions do not violate the
anti-waiver provision of the CWCA.
The forfeiture clause in Barnes did not
apply to earned and vested commissions.
Rather it applied to commissions that
would become earned and vested after
the employee’s termination occurred
had the employee remained employed.
Because the commissions were not
earned at the time of termination, the
agreement not to pay those commissions
to the plaintiff after his termination did
not violate the provision of the CWCA
requiring the employer to pay the em -
ployee’s unpaid, earned, vested, and
determinable wage immediately upon
termination under C.R.S. § 8-4-109(1)(a).
As Judge R. Brooke Jackson explained
of the provision in Barnes, “the em -
ployment agreement effectively defined
the “vesting” of his bonuses under the
CWCA—i.e., his bonuses vested only
once the applications resulted in a
loan closure before or during the
month of termination.”19

Provisions that forfeit already earned
commissions are distinguishable from
the provision in Barnes. Where a com -
mission forfeits earned commissions,
it violates C.R.S. § 8-4-109(1)(a)
because the wages are “earned and,
therefore, became vested and determin -
able as of the date of termination.” 20

This is true even if the commission
agreement provides for the payment
of the commission sometime after
termina tion had the employee re -
mained employed.21

For instance, in Hallmon v. Advance
Auto Parts, Inc., the employer had a
policy on bonuses stating “that em -
ployees ‘must be an active Team
Member at time of payout’ to receive
bonuses after termination.”22 Relying
on the policy, the employer refused to
pay a former employee his earned and
vested bonuses for the last two periods
of his employment. And relying on
Barnes, the employer argued that the
policy defined when the bonuses were
earned and vested. The court dis agreed,
explaining that the policy

does not redefine when Mr. Hall -
mon has earned his bonuses or
when they have vested. Rather, it
provides a condition for the pay -
ment of bonuses that other wise
have already vested and are already
determinable within the meaning
of the CWCA. Adopting Advance’s

argument would allow employers
to manipulate similar contractual
language to avoid paying rightful
wages to employees by con veni -
ently terminating them shortly
before their payday, contraven -
ing the public policy behind 
the CWCA.23

When representing employees who
have not received commissions be -
cause of an employer’s reliance on a
forfeiture provision, first examine the
agreement is definition of how a
commission is earned, vested, and
determined. Even absent a clause
forfeiting earned commissions upon
termination, the employee may not
have a claim for the commissions
because they are not earned, vested,
and determinable as of the date of
termination. For instance, a sales
person is not entitled to a commission
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if the person resigned before the cus -
tomer paid and the agreement defines
earned to include the condition that
the employer receives payment from
the cus tomer. But if the commis sions
are earned, vested, and determin able,
a clause for feiting these wages upon
termination is unenforceable and should
not dissuade a person owed the wages
from pursuing a claim.

When language apart from the for fei -
ture provision defines how a commis sion
is earned, vested, and determined, a
forfeiture provision is more likely to be
void because it waives an employee’s
right to earned wages.

Distinguishing between clauses that
forfeit commissions depending on
whether the employee is fired or quits
makes some sense from a policy per -
spective. An employer may terminate
someone’s employment to avoid pay ing
a large commission.24 But such distinc -
tions may have the effect of forcing
employees to remain in un healthy
work environments and gives employ -
ers an incentive to bully an employee
into resigning. And such distinctions
are not relevant under the CWCA as it
relates to the earning of wages or for -
feiture of earned wages. The distinction
applies to when an employer must pay
wages after the end of the employment
relationship, but has no relevance to
whether an employer must pay earned
wages. Even an employee who resigns
for “bad reasons” is entitled to the pay -
ment of earned wages on the next
regular payday.25

When an employer terminates an
employee, the employee may have an
additional claim for intentional inter -
ference with contractual relations
against the supervisor.26 But whether
an employee resigns or is terminated
has no bearing on the employee’s right
to earned commissions.

Conclusion

The CWCA enforces agreements
that define when a commission is
earned, even if the definition results in
the forfeiture of earnable, but not yet
earned, commissions when the
employee resigns or is terminated. But
when a forfeiture clause does not
define when commissions are earned
and instead forfeits commissions
already earned under a different term
of the agreement, the CWCA voids the
forfeiture provision, and the employee
is entitled to the commissions as wages
under the CWCA. ���
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